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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2006,
the taxable year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioner’s 2006
Federal incone tax of $5, 333.

All but one of the issues in this case have been resol ved by
the parties in a Stipulation O Settled Issues. The renaining
issue is whether petitioner is entitled to a deduction for travel
expenses as clained on his Federal incone tax return for 2006.
The resolution of this issue requires that we deci de whether, in
2006, petitioner had a “tax hone” within the neaning of section
162(a)(2). |If petitioner did not, then he is not entitled to the
deduction in issue; but if petitioner did, then we nust also
deci de where his tax honme was and the anount of the deduction.

Backgr ound

Many of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits.

At the tinme that the petition was filed, petitioner resided
in the State of Texas “due to taking a tenporary job” with a

conpany i n Houston, Texas.?2

2 So stipulated. In the petition, petitioner listed a
mai | i ng address in Texas, but specified Florida as his State of
| egal residence. See sec. 7482(b)(1)(A).
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By profession petitioner is, and has been for many years, a
pl unber/ pi pefitter. As such, petitioner is a nenber of the
Uni ted Associ ation of Journeynen and Apprentices of the Pl unbing
and Pipe Fitting Industry of the United States and Canada (UA).3

Throughout his professional career, petitioner has been a
menber of UA Local 5, also known as Plunbers Local Union 5.4 UA
Local 5 has geographical jurisdiction over the netropolitan
Washi ngton, D.C. area. Petitioner was initiated into UA Local 5
as an apprentice in Decenber 1984 and achi eved j ourneyman st at us
in June 1988.

Petitioner has never undertaken to transfer his nmenbership
to anot her |ocal union but has instead chosen to remain a nmenber
of UA Local 5 throughout his professional career because of his

perception that, except for a period in the late *80s and early

3 The UAis a multicraft union with nore than 325, 000
menbers throughout the United States and Canada who engage in the
fabrication, installation, and servicing of various piping
systens. United Association, http://ww.ua. org/aboutua. asp. The
UA includes pipefitters and plunbers, as well as other related
tradespersons such as welders, sprinklerfitters, and service
technicians for heating, ventilation, air conditioning, and
refrigeration (HVACR). 1d. Pipefitters (also known as
steanfitters) lay out, fabricate, assenble, install, maintain,
and repair piping systens that typically operate under high
pressure and that transport all types of fluids, slurries, and
gases in industrial, comercial, and residential contexts. 1d.
Plunmbers install, repair, maintain, and service piping and
pl unbi ng systens and equi pnment used for potable water
distribution, sanitary stormwater systens, and waste disposal;
pl unbers al so work on technical installations for nedical gas and
other health and safety systens. [|d.

4 See http://ww.l ocal 5pl unbers. org
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“90s, “Washington, D.C., always seens to have sone kind of work
even when the rest of the country doesn't.”

For nost if not all of his career as a journeynman,
petitioner has specialized in industrial and comrercial projects
i nvol ving work on structures such as oil refineries, power
pl ants, hospitals, and schools. Petitioner is also certified to
wor k on medi cal gas systens found in hospitals.

As a journeyman, petitioner typically works in various
| ocations on projects of limted duration. The Iength of these
projects generally ranges froma few days or a week to a couple
of nonths.

Ceneral |y speaking, petitioner finds work by signing the
out-of -work |ist (Referral Book) at the business office of UA
Local 5 in Washington, D.C., and waiting for his nane to cone to
the top of the list. |In order to remain on the out-of-work |ist
and therefore be eligible for an assignnent to a project,
petitioner is required to sign the Referral Book every 30 days
when he is without work, and he nmust do this in person by
returning to the business office of UA Local 5 in Washi ngton,

D. C.

Petitioner was fornerly married, and he and his then-wife

lived in Maryland. I n 2001 the couple separated, and “a pretty

bitter divorce” followed in 2003.
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I n Novenber 2002, petitioner went to Florida at the request
of his father, who was retired and caring for petitioner’s
seriously-ill nother, who subsequently died in 2004.
Petitioner’s parents owned a house in Ccala, Florida. Petitioner
obtained a Florida driver’s license and registered to vote in
Florida; he also registered his vehicles in Florida and paid
applicable licensing and registration fees.

During 2006 petitioner worked for nine different enpl oyers
on nine different projects for the follow ng periods and at the
foll ow ng | ocations:

Peri od Locati on

9/12/05 - 1/23/06 Metro Washi ngton, D.C

2/6/06 - 3/30/06 Chal mrette, LA (Exxon-Mbil oil refinery)
4/ 3/ 06 - 5/1/06 Fort Riley, KS (US Arny base)

5/9/06 - 5/19/06 Paducah, KY

6/7/06 - 6/16/06 Metro Washi ngton, D.C

6/ 19/ 06 - 6/22/06 Metro Washi ngton, D.C

7/3/06 - 7/7/06 Metro Washi ngton, D.C

7/ 10/ 06 - 7/30/06 McPherson, KS (Valero oil refinery)
8/14/06 - 10/22/06  Washington, D.C. (Children’s Hospital)

Petitioner traveled to all of the foregoing jobsites in his
Chevy Trail blazer. He took wth himworktools, as well as a
m crowave oven, coffeepot, and other simlar necessities of
everyday life. He sought out econom cal accommpdati ons and
negotiated for weekly rates. On occasion he shared a roomw th
anot her pipefitter or tradesman in order to mnimze expenses.

Petitioner received no reinmbursenent fromeither his union

or any enployer for travel expenses.
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When he was not working, petitioner returned to Florida.
Petitioner did not maintain a separate abode but stayed with his
father in Ccala.® Petitioner did not pay rent; however, he did
contribute to househol d expenses, but only during the tine that
he was actually staying with his father.?®

Petitioner was unenployed for the last 2 nonths of 2006
because of an injury sustained in a notorcycle m shap. During
t hat period he coll ected unenpl oynent insurance benefits fromthe
State of Florida.

Petitioner filed a Form 1040, U.S. Individual Inconme Tax
Return, for 2006. On his return, petitioner item zed his
deductions on Schedule A, Item zed Deductions. Anobng those
cl ai mred was one for unrei nbursed enpl oyee busi ness expenses.
Petitioner did not claimany deduction for either nortgage

interest or real estate tax.

> Petitioner did maintain a storage unit in Olando, Fla.,
for some of his personal effects.

6 At trial, petitioner testified that he did not pay rent
to his father, “the reason bei ng because |’ m runni ng hal fway
around the country three-quarters, nine-tenths of the year. Wen
|’mthere, | do contribute to the household. | nean, |’ mrunning
up his water because |I'mtaking showers, extra electricity, you
know, whatever the case.”
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D scussi on’

CGenerally, outlays for food and shelter are considered
personal expenses and are not deductible. Sec. 262. However,
section 162(a)(2) allows a taxpayer to deduct traveling expenses
(i ncludi ng anounts expended for neals and | odging) that are paid
or incurred while “away fromhonme” in the pursuit of a trade or

busi ness. Conm ssioner v. Flowers, 326 U S. 465 (1946); Brandl

v. Comm ssioner, 513 F.2d 697 (6th Cr. 1975), affg. T.C Meno.

1974-160; Bochner v. Conm ssioner, 67 T.C. 824, 827 (1977).

Respondent contends that petitioner had no tax hone and was
therefore not “away from home” when he incurred the expenses in
issue. In contrast, petitioner contends that Ocal a, Florida, was
his tax hone and that he was therefore “away from hone” when
wor ki ng at various projects in Washington, D.C., and el sewhere
around the country.

As a general rule, a taxpayer’s principal place of

enpl oynment is the taxpayer’s tax honme. Kroll v. Conm ssioner, 49

T.C. 557, 561-562 (1968). An enployee wi thout a principal place
of business may treat a permanent place of residence at which the
enpl oyee incurs substantial continuing |living expenses as his or

her tax honme. Weidekanp v. Conm ssioner, 29 T.C 16, 21 (1957).

Where “the taxpayer has neither a principal place of business nor

" W decide this case without regard to the burden of
pr oof .
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a permanent residence, he has no tax honme from which he can be
away. H s honme is wherever he happens to be.” Barone v.

Commi ssioner, 85 T.C 462, 465 (1985), affd. w thout published

opinion 807 F.2d 177 (9th G r. 1986); see Mchel v. Conm ssioner,

629 F.2d 1071, 1073-1074 (5th Gir. 1980), affg. T.C. Meno.
1977- 345.

Was Ccala, Florida, Petitioner’s Tax Hone?

I f petitioner did not have a principal place of enploynent,
as both parties inplicitly assune, then resolution of the tax
home issue is sinple and straightforward. Thus, the lawis clear
that the purpose of the “away from honme” requirenent of section
162(a)(2) is to mtigate the burden of the taxpayer who, because
of the exigencies of his or her trade or business, nust maintain
two pl aces of abode and thereby incur additional and duplicate

[iving expenses. Henderson v. Conm ssioner, 143 F.3d 497, 499

(9th GCr. 1998), affg. T.C Meno. 1995-559; Rosenspan v. United

States, 438 F.2d 905, 912 (2d Gr. 1971); Wrth v. Conm ssioner,

61 T.C. 855, 859 (1974); Kroll v. Conm ssioner, supra at 561-562;

Hicks v. Comm ssioner, 47 T.C. 71, 74 (1966). An obvious

precondition to a taxpayer being away fromhone is that the

t axpayer have a honme. See Bochner v. Conm ssioner, supra at 828.

This means that the taxpayer nust have incurred substanti al
continuing living expenses at a pernmanent place of residence and

must al so have paid the expenses incurred in connection with his
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or her business while on the road. See Brandl v. Conm ssioner,

supra at 699; Janes v. United States, 308 F.2d 204 (9th G

1962); Bochner v. Conm ssioner, supra at 828.

In the instant case, petitioner did have sonme ties to the
State of Florida. But significantly, and indeed determ natively,
petitioner bore no duplicate |iving expenses. Petitioner did not
mai ntain a separate abode but stayed with his father in Ccal a.

He did not make nortgage paynents or pay rent, and he contri buted
t o househol d expenses only while he was actually staying with his
father.® These contributions are not of the type considered to
be costs of maintaining a home such that the expenses related to
petitioner’'s life on the road would be redundant.® |In short,
Ccal a was not petitioner’s tax home in 2006.

Was Metro Washington, D.C., Petitioner’'s Tax Hone?

As previously indicated, both parties inplicitly assune that
petitioner had no principal place of enploynent. However, the
record belies such assunption. Thus, we conclude, based on the

totality of the following six factors, that the netropolitan

8 At trial, petitioner acknow edged that his father paid
t he nortgage on the house and that when his nother died in 2004
he (i.e., petitioner) did not inherit any interest in the house.
Presumably petitioner’s father also paid the real estate tax on
t he house because petitioner clainmd no deduction for real estate
tax on Schedule A of his 2006 return.

° We reject any suggestion that paynent of rent on a
storage unit is equivalent to maintaining a househol d.
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Washi ngton, D.C. area was petitioner’s principal place of
enpl oynment in 2006.

First, petitioner was a nenber of UA Local 5 in Washington,
D. C

Second, petitioner was a nenber of UA Local 5 because, as he
testified at trial, “Washington, D.C. has work nost of the tine”.

Third, petitioner generally found work by signing the
Ref erral Book at the business office of UA Local 5 in Washi ngton,
D.C., and waiting for his name to cone to the top of the out-of-
work |ist.

Fourth, in order to remain on the out-of-work |ist and
therefore be eligible for an assignnent to a project, petitioner
was required to sign the Referral Book in person at the business
office of UA Local 5 in Washington, D.C, every 30 days when he
was w t hout worKk.

Fifth, nore than one-half of the jobsites where petitioner
wor ked in 2006 were in the netropolitan Washington, D.C. area.

Si xth, approximtely one-half of petitioner’s workdays in
2006 were spent at jobsites in the netropolitan Washington, D.C.
ar ea.

Because the netropolitan Washington, D.C area was
petitioner’s principal place of enploynment in 2006, we hold that
nmetropol itan Washington D.C., was petitioner’s tax home for that

year. See Kroll v. Conmm ssioner, 49 T.C at 561-562.




Amount of Deducti on

Because petitioner had a tax home in 2006, he is entitled to
a deduction under section 162(a)(2) for traveling expenses.

Those expenses include | odging, neals and incidental expenses,
and m | eage while on business “away from hone”, i.e., away from
petitioner’s tax home in Washi ngton, D.C.

Regardi ng | odgi ng, petitioner is entitled to deduct actual
expenses as stipulated by the parties variously as “l odging”,
“hotel”, and “hotel |odging”, except that petitioner is not
entitled to deduct either (1) hotel costs incurred on or about
August 6 and 22, 2006, in traveling between Washi ngton, D.C., and
Ccal a, Florida, as those costs were personal in nature; or (2)
rent paid in the netropolitan Washington, D.C. area, as
petitioner was not “away from honme” when he was at his tax hone.
In addition, petitioner is entitled to deduct the $8 daily
| odgi ng cost he incurred in staying at the FEMA canp while he was
wor ki ng at the Exxon-Mobil oil refinery in Chal nette, Louisiana.

Regardi ng neal s and i ncidental expenses, the parties appear
to agree that petitioner is entitled to a per diem all owance
based on Rev. Proc. 2005-67, 2005-2 C.B. 729, and Rev. Proc.
2006-41, 2006-2 C.B. 777, as applicable to the cal endar year

2006.° Naturally, petitioner is not entitled to any per diem

10 The allowance for nmeals is, of course, subject to the
50-percent limtation of sec. 274(n).
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al l omance for the times that he was working in the nmetropolitan

Washi ngton, D.C. area, as he was not then “away from hone”.
Finally, regarding mleage, petitioner is entitled to an

al | omance based on $0.445 per mle driven as stipulated by the

parties, see Rev. Proc. 2005-78, sec. 5.01, 2005-2 C.B. 1177,

1179 except that petitioner is not entitled to any all owance for

m | eage between Washington, D.C., and Ccala, Florida, which

m | eage was personal in nature.

Concl usi on

We have considered all of the argunents advanced by the
parties, and, to the extent that we have not expressly addressed
any, we conclude that none supports an outcone contrary to that
reached herein.

To give effect to our disposition of the disputed issue, as

well as the parties’ Stipulation O Settled |Issues,

Deci sion will be entered

under Rul e 155.




